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1. Executive Orientation and Structural Map

Figure 1. The principal layers of U.S. corporate law. The hierarchy is conceptual: the applicable rule depends on the issue and 
jurisdiction.

U.S. corporate law is not a single code. It is a system of coordinated but sometimes competing rules. State law 
creates and governs the entity, allocates power among stockholders, directors, and officers, regulates internal 
affairs, and supplies fiduciary standards and remedies. Federal law overlays capital raising, public trading, 
periodic disclosure, tender offers, investment companies and advisers, bankruptcy, tax, antitrust, labor, 
environmental obligations, and many sector-specific regimes.
A corporate lawyer therefore asks five questions in sequence: (1) Which legal person or transaction is involved? (2) 
Which jurisdiction supplies the internal-affairs law? (3) What federal overlay applies? (4) What do the charter, 
bylaws, financing documents, and other contracts require? (5) What approvals, disclosures, records, and remedies 
determine enforceability and litigation risk?

Core distinction - Corporate law primarily determines who has power, how that power must be exercised, and what 
remedies follow from misuse. Securities law primarily determines when securities may be offered or traded and what 
must be disclosed. Contract, tax, bankruptcy, and regulatory law then alter the economic result.
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Figure 2. Life-cycle framework used throughout this guide.

2. Federal-State Allocation of Corporate Law
The United States retained state authority over entity formation and internal governance because corporations 
historically arose under state charters and because the Constitution does not assign a general corporation-law 
power to Congress. Congress nevertheless regulates interstate commerce, securities markets, taxation, bankruptcy, 
competition, and other national concerns. The result is regulatory federalism: a corporation may be incorporated 
in Delaware, headquartered in California, qualified to do business in New York, taxed by multiple jurisdictions, and 
subject to federal securities law.

Institution Primary role Typical authorities / outputs

State legislature Enacts corporation, LLC, partnership, merger, 
dissolution, and foreign-qualification statutes.

DGCL; California Corporations Code; New York 
BCL; MBCA-derived statutes.

Secretary of State / Division of Corporations Accepts formation and amendment filings, 
maintains entity records, collects fees and 
franchise taxes.

Certificate/Articles of Incorporation, merger 
certificates, annual reports, good-standing 
certificates.

State courts Interpret statutes, charter and bylaws; develop 
fiduciary and equitable law; grant injunctions and 
damages.

Delaware Court of Chancery and Delaware 
Supreme Court are especially influential.

Congress Regulates securities, bankruptcy, tax, antitrust, 
and interstate commerce.

Securities Act, Exchange Act, Bankruptcy Code, 
Internal Revenue Code, Clayton Act.

SEC Writes and enforces securities rules; reviews 
public filings; regulates exchanges, broker-
dealers, funds, and advisers.

Regulation D, Regulation S-K, proxy and tender-
offer rules, Forms S-1, 10-K, 10-Q, 8-K, D.

Federal courts Apply federal statutes and rules; hear diversity 
and supplemental state-law claims; review agency 
action.

Securities class actions, bankruptcy appeals, 
federal question and diversity cases.

Self-regulatory organizations Impose listing and market-conduct standards 
under SEC oversight.

NYSE/Nasdaq independence, committee, voting, 
and shareholder-approval requirements.

Internal-affairs doctrine. Matters peculiar to the relationships among the corporation, its directors, officers, and 
stockholders are generally governed by the law of the state of incorporation. External matters - contracts, torts, 
employment, environmental compliance, licensing, consumer protection, and real property - usually follow 
ordinary choice-of-law and regulatory rules. See Restatement (Second) of Conflict of Laws §§302, 309; CTS Corp. v. 
Dynamics Corp. of America, 481 U.S. 69 (1987).
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Federal preemption is issue-specific. Rule 506 offerings are “covered securities” exempt from substantive state 
registration, but states retain anti-fraud authority, notice-filing power, consent-to-service requirements, and fees. 
Bankruptcy can override state-law collection and governance consequences through the automatic stay, avoidance 
powers, and plan confirmation.

3. Business Entity Comparison
Form Legal status and 

liability Tax baseline Governance Financing capacity Typical use

Sole proprietorship No separate entity for 
most purposes; owner 
bears unlimited personal 
liability.

Income on owner return; 
self-employment tax often 
applies.

Owner controls. Low; owner credit and 
contracts.

Simple local business 
with low liability and 
capital needs.

General partnership Association of co-owners; 
partners usually jointly 
and severally liable for 
partnership obligations.

Pass-through under 
Subchapter K unless 
election changes 
treatment.

Partner-managed by 
default; agreement 
controls extensively.

Moderate; partner capital, 
debt, contractual 
interests.

Professional or operating 
ventures where shared 
management is desired.

Limited partnership (LP) Separate entity in most 
modern statutes; general 
partner manages and 
bears liability, limited 
partners generally 
protected if formalities 
observed.

Pass-through by default. General partner control; 
LP agreement highly 
contractual.

High for private funds 
and real estate; flexible 
waterfalls.

Private equity, VC, hedge 
funds, real-estate and 
project investments.

Limited liability 
partnership (LLP)

Partnership with 
statutory liability shield, 
scope varies by state.

Pass-through by default. Partner-managed; 
agreement controls.

Moderate to high for 
professional firms.

Law, accounting, 
architecture and other 
professional practices.

Limited liability company 
(LLC)

Separate legal entity; 
members generally not 
liable solely by reason of 
membership.

Single-member 
disregarded or 
partnership default; may 
elect C or S treatment if 
eligible.

Member-managed or 
manager-managed; 
operating agreement is 
central.

High in private markets, 
but institutional VC often 
prefers a C corporation.

Closely held operating 
companies, joint ventures, 
holding companies, real 
estate, investment 
vehicles.

Corporation Separate legal person; 
stockholders generally 
have limited liability.

C corporation pays entity-
level tax; distributions 
can be taxed again. S 
election possible only if 
strict requirements are 
met.

Board-centric; officers 
execute; stockholders 
vote on limited matters.

Highest for scalable 
equity, preferred stock, 
options, public markets 
and M&A currency.

Venture-backed startups, 
large enterprises, public 
companies, regulated 
capital structures.

Tax labels are not entity-law labels. “C corporation” means a corporation taxed under Subchapter C of the Internal 
Revenue Code, not a special Delaware entity form. An LLC can elect corporate tax treatment; a state-law 
corporation may qualify for S-corporation taxation if it satisfies IRC §1361 and makes a timely election. Legal 
counsel should coordinate with tax advisers before formation, conversion, equity grants, mergers, or distributions.

Selection logic - Choose the entity by working backward from liability, control, investor type, tax profile, employee 
equity, exit path, regulatory status, and administrative burden. Venture capital investors commonly prefer Delaware C 
corporations because preferred-stock rights, option plans, board governance, and merger mechanics are standardized 
and familiar.

4. DGCL, MBCA, New York, California, and Judge-Made Law
The Delaware General Corporation Law (DGCL), 8 Del. C. ch. 1, is an enabling statute: it supplies default rules and 
broad private-ordering authority while reserving mandatory rules for formation, capital, voting, mergers, fiduciary 
accountability, records, and dissolution. Delaware’s influence is amplified by a specialized equity court, a 
sophisticated Supreme Court, rapid proceedings, a deep professional bar, and a large body of precedents.
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Source Position in the system Distinctive features Practical consequence

DGCL Statute governing Delaware 
corporations.

Flexible charter design, board-
centric governance, extensive 
merger statute, specialized courts, 
frequent modernization.

Dominant for venture-backed and 
many public corporations.

MBCA ABA model statute adopted in whole 
or part by many states; not itself law 
until enacted.

Integrated statutory treatment of 
formation, governance, director 
standards, appraisal and dissolution.

Useful comparative baseline and 
common architecture outside 
Delaware.

New York BCL New York’s corporate statute. Detailed finance, shareholder, 
director, merger, dissolution and 
foreign-corporation provisions; 
important for New York entities and 
operations.

State of incorporation controls 
internal affairs; New York regulatory 
and qualification rules may still 
apply externally.

California Corporations Code California entity law and securities 
provisions.

Strong statutory detail, close-
corporation tools, California 
securities regulation, and some reach 
to foreign corporations under 
specified provisions.

Critical for California-incorporated 
companies and companies operating 
or issuing securities in California.

Judge-made law Court interpretations, fiduciary 
standards, equitable doctrines and 
remedies.

Business judgment, entire fairness, 
enhanced scrutiny, oversight, 
corporate opportunity, derivative 
procedure.

Process quality and factual record 
often determine outcome even when 
statutory authority exists.

Why Delaware. The value proposition is not that management always wins. It is predictability, speed, expertise, 
procedural capacity, and a well-developed body of law that prices governance risk. The Court of Chancery is a 
court of equity without juries; the Delaware Supreme Court supplies final statewide appellate authority. Their 
opinions influence lawyers, boards, investors, and courts nationwide.

Equity twice-tests conduct - Delaware distinguishes legal power from equitable use of power. Schnell v. Chris-Craft 
Industries, Inc., 285 A.2d 437, 439 (Del. 1971), famously holds that inequitable action does not become permissible 
merely because it is legally possible.

Current Delaware statutory update. In 2025, Delaware amended DGCL §144 to create detailed statutory protections 
and definitions for interested-director/officer transactions and controlling-stockholder transactions, including 
special rules for going-private transactions. It also amended DGCL §220 to define categories of books and records 
and to regulate access to additional records. The current statutory text must be read directly because these 
provisions alter prior practice and interact with existing fiduciary precedents. See 8 Del. C. §§144, 220 (as reflected 
in 85 Del. Laws, c. 6).
The 2025 §144 framework generally protects a non-controller conflict transaction if it receives informed, good-faith 
and non-grossly-negligent approval by the required disinterested directors, informed and uncoerced approval by a 
majority of votes cast by disinterested stockholders, or is fair. A non-going-private controller transaction can use 
committee approval, disinterested-stockholder approval, or fairness; a controller going-private transaction 
generally requires both committee and disinterested-stockholder approval, or fairness. These are statutory 
statements; factual independence, disclosure, coercion, authorization, aiding-and-abetting, defensive measures, 
and equitable relief may still require separate analysis.

5. Delaware C-Corporation Formation and Organization
Document / item Legal function Preparation and approval Filing / maintenance

Certificate of Incorporation Creates corporation; states name, 
registered office/agent, purpose, 
authorized stock, incorporator, and 
optional governance terms.

Draft under DGCL §§101-103, 102; 
investor-ready charters may authorize 
preferred stock and include 
exculpation.

File with Delaware Secretary of State; 
existence generally begins upon filing 
unless delayed effectiveness is specified.

Articles of Incorporation Generic term used by many states for 
the formation document. Delaware uses 
“Certificate of Incorporation.”

State-specific mandatory clauses. Filed with the state filing office.
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Document / item Legal function Preparation and approval Filing / maintenance

Bylaws Internal procedural rules for meetings, 
board, officers, notices, committees and 
records.

Initial bylaws adopted by incorporator 
or board; must not conflict with statute 
or charter. DGCL §109.

Usually not publicly filed; retain in 
minute book and data room.

Incorporator Action Adopts bylaws and appoints initial 
directors, then incorporator resigns.

Written action under DGCL §107. Corporate record; not normally filed.

Initial Board Consent Organizes corporation: officers, bank, 
fiscal year, equity issuances, 
agreements, option plan, 
indemnification, IP and foreign 
qualification.

Unanimous written consent if used 
under DGCL §141(f), unless 
charter/bylaws restrict.

Corporate record; resolutions must 
match executed documents.

Stock Purchase Agreement Documents founder or investor 
purchase, consideration, 
representations, vesting/repurchase, 
securities-law legends, tax obligations.

Board approves issuance and 
consideration under DGCL §§152-153; 
purchaser executes.

Private contract; update ledger and cap 
table.

Stock Ledger Statutory record of record holders, 
addresses, share numbers, issuances 
and transfers.

Maintain accurately under DGCL §§219, 
224.

The ledger is legal evidence of record 
ownership and voting entitlement.

Capitalization Table Economic model of ownership on 
issued/outstanding and fully diluted 
bases.

Reconcile charter, board approvals, 
agreements, ledger, options, warrants, 
SAFEs and notes.

Not a substitute for the stock ledger; 
update after every security event.

EIN Federal taxpayer identification number. Apply after legal formation; identify 
responsible party; Form SS-4 or IRS 
online process.

IRS filing; maintain confirmation letter.

Registered Agent Receives service of process and state 
communications in Delaware.

Must maintain Delaware registered 
office; obtain consent before filing. 
DGCL §§131-132.

Maintain continuously; file change if 
agent changes.

Foreign Qualification Authorizes the Delaware corporation to 
transact intrastate business in another 
state.

Analyze each state’s “doing business” 
threshold, name, agent, good-standing 
certificate and tax registrations.

File application and recurring reports 
in each required state.

Franchise Tax and Annual Report Maintains Delaware good standing. Select authorized-shares or assumed-
par-value method; verify annual data. 8 
Del. C. ch. 5.

Domestic corporations file online and 
pay by March 1 for prior year; penalties 
and interest apply.

Formation filing procedure. Confirm name availability; engage a registered agent; prepare the Certificate and cover 
memo; select ordinary or expedited service; submit through a registered agent or Delaware’s document submission 
service; receive a file-stamped copy and certified copy if needed; obtain EIN; execute organizational actions; issue 
stock only after board authorization and receipt of valid consideration; complete securities-law filings; and 
calendar taxes, annual reports, registered-agent fees, and foreign-state obligations.

Formation is not organization - A filed charter creates the legal person, but a usable company requires a board, 
bylaws, officers, bank authority, valid stock issuances, ownership records, IP assignments, contracts, tax setup, and 
compliance calendars. Many founder disputes begin because shares were promised or modeled but never validly 
authorized and issued.

6. Capital Stock and Financing Instruments
Concept Legal meaning Key distinction / risk

Authorized shares Maximum shares the charter permits the 
corporation to issue by class or series.

Not owned by anyone; increasing authorization 
generally requires charter amendment and 
stockholder approval.

Issued shares Shares validly authorized and issued by the 
corporation.

Includes outstanding shares and, in some usage, 
reacquired treasury shares.

Outstanding shares Issued shares currently held by stockholders, 
excluding treasury shares.

Voting, dividend and ownership percentages 
usually use outstanding shares, subject to 
instrument definitions.

Treasury shares Previously issued shares reacquired and held by 
the corporation, where recognized.

Generally not voted and not treated as 
outstanding; resale mechanics differ by state and 
charter.
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Concept Legal meaning Key distinction / risk

Par value Nominal charter amount per share relevant to 
stated capital and minimum consideration 
concepts.

Not market value, valuation, strike price, or 
purchase price. Low par values are common in 
Delaware.

Common stock Residual equity after creditor and preferred 
claims.

Usually bears voting rights, but rights depend on 
charter.

Preferred stock Equity with charter-defined preferences or special 
rights.

Rights must be in charter or certificate of 
designations; contract expectations not reflected 
there may be unenforceable as stock rights.

Voting / non-voting stock Class or series has or lacks specified voting power. Non-voting shares may retain class votes required 
by statute or charter.

Super-voting stock More votes per share or special election rights. Creates control disproportionate to economic 
ownership; disclosure and sunset design matter.

Restricted stock Issued stock subject to vesting, repurchase, 
transfer, forfeiture or other restrictions.

Holder may own stock before vesting; tax timing 
under IRC §83 is critical.

Stock option Contractual right to buy shares at a stated exercise 
price during a term, subject to vesting.

Not stock until exercise; securities, tax, accounting 
and plan rules apply.

Warrant Right to acquire securities, often issued to 
investors, lenders or commercial partners.

Terms can include cashless exercise, anti-dilution 
and net exercise; cap-table treatment matters.

Convertible note Debt that may convert into equity under 
negotiated triggers, discounts and valuation caps.

Accrues debt rights and maturity/default risk until 
conversion or repayment.

SAFE Contract for future equity, generally not debt and 
usually no maturity or interest.

Conversion math, post-money vs pre-money form, 
liquidity treatment and securities-law compliance 
determine dilution.

Delaware stock mechanics. DGCL §151 authorizes classes and series; §152 assigns the board responsibility for 
consideration; §153 regulates issuance for consideration; §157 governs rights and options; §160 limits corporate 
acquisitions of its own shares; §202 permits reasonable transfer restrictions if properly imposed and noticed. 
Preferred rights should be read as a charter instrument, not merely a term sheet.
Fully diluted capitalization is a deal-model concept, not a single statutory definition. Agreements may include or 
exclude the option pool, ungranted reserve, warrants, convertible securities, SAFEs, and other rights. Every 
valuation and dilution statement should specify the denominator.
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7. Shareholders, Directors, Officers, Founders, and Governance 
Mechanics

Figure 3. The corporation is the legal person; the three constituencies hold different powers.

Actor Legal status Core authority Core responsibilities / exposure

Stockholders Owners of stock, not direct owners of 
corporate assets.

Elect directors; vote where statute, 
charter or bylaws require; transfer 
stock subject to restrictions; enforce 
rights.

Pay agreed consideration; comply 
with agreements; controller may owe 
fiduciary duties in specified contexts.

Directors Members of the governing body; not 
agents merely by holding office.

Manage or direct business and 
affairs under DGCL §141(a); appoint 
officers; authorize major decisions.

Fiduciary duties, informed process, 
conflicts management, oversight, 
records.

Officers Agents with actual, implied and 
sometimes apparent authority.

Run operations under board 
delegation and bylaws.

Duties of loyalty and care; 
compliance, controls, disclosure, 
execution.

Founders Economic/business label, not a 
separate statutory office.

Only powers attached to their stock, 
board seat, office, contract or 
delegated authority.

Promoter liability, IP transfer, 
vesting, disclosure, conflicts and 
employment obligations.

Meetings and consent. Stockholders act at annual or special meetings under DGCL §§211-222 or by written consent 
under §228 unless limited in the charter. The board acts at meetings with quorum under §§141(b), 141(i) or by 
unanimous written consent under §141(f). Remote participation, notice, record dates, adjournment, inspectors, and 
class votes require careful statutory and document review.
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Voting and proxies. Voting power follows the charter and applicable class rights. Stockholders may vote by proxy 
under DGCL §212, subject to validity, duration, revocability and federal proxy rules for public companies. Plurality, 
majority-vote policies, cumulative voting, supermajorities, and class voting are distinct mechanisms.
Inspection and information. DGCL §220 gives stockholders a qualified inspection right for a proper purpose and, 
after the 2025 amendments, defines standard categories of books and records and conditions for additional 
records. Contractual information rights in venture financings can be broader and should specify financial 
statements, budgets, inspection, confidentiality, competitors and termination.
Dividends and repurchases. Stockholders cannot compel ordinary dividends merely because profits exist. The 
board decides subject to statutory surplus or net-profits constraints, charter preferences, solvency, covenants and 
fiduciary duties. See DGCL §§160, 170, 173. Transfer restrictions may include ROFRs, approval rights, lock-ups, 
securities-law restrictions, drag-along obligations, and buy-sell terms.
Minority protection. Tools include class votes, protective provisions, cumulative voting where authorized, board 
designation rights, information and inspection rights, preemptive or pro rata rights if granted, fiduciary litigation, 
appraisal, derivative suits, oppression or dissolution statutes in some states, and negotiated exit or buy-sell 
provisions. Delaware does not supply a general oppression remedy for ordinary corporations comparable to some 
MBCA jurisdictions; close-corporation planning is therefore contractual and structural.

8. Fiduciary Duties and Standards of Judicial Review
Fiduciary duties are judicial and equitable obligations that constrain the exercise of corporate power. The standard 
of conduct asks what directors should do; the standard of review asks how a court evaluates the challenged 
decision. A valid exculpation clause may eliminate monetary damages for specified care claims without erasing the 
duty, injunctive remedies, loyalty claims, bad faith, or statutory violations.

Duty / doctrine Content Leading authorities Practical process

Duty of care Use an informed, deliberative process 
with appropriate attention.

Smith v. Van Gorkom, 488 A.2d 858 (Del. 
1985); DGCL §102(b)(7).

Circulate materials, use experts, 
deliberate, document alternatives and 
reasons.

Duty of loyalty Put corporation and stockholders ahead 
of conflicting personal interests.

Guth v. Loft, Inc., 5 A.2d 503 (Del. 1939); 
Weinberger v. UOP, Inc., 457 A.2d 701 
(Del. 1983).

Identify interests, disclose, recuse 
where appropriate, use independent 
approval and fair terms.

Good faith No intentional dereliction, conscious 
disregard, or conduct known to violate 
law.

In re Walt Disney Co. Derivative 
Litigation, 906 A.2d 27 (Del. 2006); Stone 
v. Ritter, 911 A.2d 362 (Del. 2006).

Escalation, compliance response, 
accurate minutes, no deliberate 
blindness.

Oversight / Caremark Board-level systems and response to red 
flags; bad-faith failure can support 
loyalty liability.

In re Caremark, 698 A.2d 959 (Del. Ch. 
1996); Marchand v. Barnhill, 212 A.3d 
805 (Del. 2019).

Mission-critical controls, regular 
reporting, committee charters, 
escalation and remediation records.

Corporate opportunity Fiduciary may not appropriate an 
opportunity belonging to the 
corporation without proper handling.

Guth; Broz v. Cellular Information 
Systems, Inc., 673 A.2d 148 (Del. 1996); 
DGCL §122(17).

Define business scope; present 
opportunity; obtain disinterested 
waiver or charter renunciation where 
appropriate.

Conflict transactions Interested acts require cleansing or 
fairness analysis; current DGCL §144 
supplies statutory frameworks.

DGCL §144; Weinberger; Kahn v. M&F 
Worldwide, 88 A.3d 635 (Del. 2014), as 
affected by current statute.

Early conditioning, independent 
committee authority, complete 
disclosure, uncoerced vote, fairness 
evidence.

Controller duties Controllers can owe duties when 
exercising control or receiving non-
ratable benefit.

Sinclair Oil Corp. v. Levien, 280 A.2d 717 
(Del. 1971); DGCL §144(e) definition and 
protections.

Determine controller status under 
current statute; structure approval and 
disclosure.

Sale-of-control process When Revlon mode applies, seek best 
value reasonably available, not a 
mechanical auction.

Revlon, Inc. v. MacAndrews & Forbes, 
506 A.2d 173 (Del. 1986); Paramount v. 
QVC, 637 A.2d 34 (Del. 1994).

Independent process, market check, 
conflict management, banker 
disclosures, deal-protection calibration.

Standard Trigger Court inquiry Result

Business judgment rule Disinterested, independent, informed 
decision made in good faith.

Presumption that directors acted 
properly; plaintiff must rebut.

Dismissal or deferential review if 
presumption holds.

Entire fairness Uncleansed conflict, certain controller 
transactions, or rebutted business 
judgment.

Fair dealing and fair price, considered 
together.

Defendants usually bear demanding 
proof, subject to burden-shifting and 
current statutory frameworks.
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Standard Trigger Court inquiry Result

Enhanced scrutiny Defensive action, election interference, 
sale process, or context between 
ordinary deference and fairness.

Reasonable grounds, proportional 
response, and fit between action and 
legitimate objective.

Court examines process and tailoring 
more closely.

Unocal Board adopts defensive measures 
against perceived threat.

Reasonable investigation; threat 
identified; response not 
coercive/preclusive and within a 
reasonable range. Unocal Corp. v. Mesa 
Petroleum, 493 A.2d 946 (Del. 1985).

Defense upheld or enjoined.

Revlon Transaction causes sale or change of 
control in the relevant sense.

Whether board acted reasonably to 
maximize value reasonably available.

Process-dependent; no single 
mandatory blueprint.

Election/board composition scrutiny Board action affects stockholder 
franchise or board control.

Equitable purpose and proportionality; 
Blasius and later Coster synthesis.

Potential injunction even where formal 
authority exists.

Corwin cleansing. Under Corwin v. KKR Financial Holdings LLC, 125 A.3d 304 (Del. 2015), a fully informed, 
uncoerced vote of disinterested stockholders can restore business-judgment review for certain non-controller 
transactions. Disclosure quality and coercion are often decisive. Statutory §144 now provides separate transaction-
specific protections and should not be collapsed into Corwin.
MFW and 2025 legislation. Kahn v. M&F Worldwide established business-judgment treatment for a controller 
squeeze-out conditioned ab initio on both an effective independent committee and a majority-of-the-minority vote. 
Current DGCL §144(c) now supplies a statutory route for controller going-private transactions. Lawyers must 
analyze the transaction date, statutory applicability, charter terms, and evolving judicial interpretation rather than 
relying on a pre-2025 case formulation alone.

9. Corporate Personality, Authority, Indemnification, Exculpation, 
and D&O Insurance

Concept Meaning Risk control

Corporate personality The corporation owns property, contracts, sues 
and is sued separately from stockholders.

Use correct entity name, signatures, bank 
accounts, accounting, approvals and records.

Limited liability Stockholders are generally not personally liable 
merely because they own shares.

Avoid personal guarantees, direct torts, 
fraudulent transfers, unpaid statutory obligations 
and veil-piercing facts.

Piercing / alter ego Exceptional disregard of separateness where 
domination plus injustice, fraud or statutory test 
is proven; standards vary by state.

Adequate capitalization, separate books and 
accounts, arm’s-length intercompany dealings, 
observance of governance and truthful 
representations.

Promoter liability Pre-incorporation actor can remain liable on 
contracts unless novation or contract terms 
release the promoter.

Use explicit “corporation to be formed” terms, 
board adoption and counterparty novation.

Ultra vires Acts beyond corporate purpose or statutory 
authority; modern lawful-purpose clauses greatly 
narrow the doctrine.

Confirm statutory power, charter limitations and 
approval requirements.

Actual / apparent authority Actual authority derives from board, bylaws, 
office or delegation; apparent authority derives 
from manifestations to third parties.

Authority matrices, signature policies, board 
resolutions and counterparty diligence.

Indemnification Corporation reimburses covered 
expenses/liabilities subject to DGCL §145 and 
governing documents.

Broad bylaws/agreements, mandatory rights 
where permitted, procedures and survival 
provisions.

Advancement Payment of defense expenses before final 
disposition, often against undertaking to repay.

Separate contractual right; define scope, timing 
and enforcement.

Exculpation Charter can eliminate specified monetary liability 
of directors and qualifying officers, subject to 
statutory exceptions.

Adopt current DGCL §102(b)(7) language; 
understand officer limits and non-monetary 
remedies.

D&O insurance Insurance transfers portions of defense and 
liability risk through Side A/B/C and related 
coverage.

Review limits, exclusions, priority, insured-vs-
insured, conduct, severability, tail/runoff and 
claims notice.
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Delaware veil piercing is difficult but fact-intensive. Courts examine whether the entities operated as a single 
economic unit and whether respecting separateness would produce fraud or injustice; mere ownership and control 
are insufficient. See Wallace ex rel. Cencom Cable Income Partners II, L.P. v. Wood, 752 A.2d 1175 (Del. Ch. 1999). 
Other states apply different formulations, such as New York’s domination-plus-wrong approach and California’s 
unity-of-interest/inequitable-result doctrine.

10. Startup and Venture-Capital Law
Founder equity should be purchased and documented at formation, not merely promised. Reverse vesting means 
the founder owns issued shares subject to a declining company repurchase right if service ends. A common market 
schedule is four years with a one-year cliff, then monthly or quarterly vesting; this is practice, not a statutory 
command.

Term Function Legal / economic issue Typical counsel focus

Founder stock Initial common stock issued to founders. Price, vesting, IP, securities exemption, tax 
basis, control.

Board authorization, purchase agreement, 
ledger, cap table, legends, 83(b).

Reverse vesting Company may repurchase unvested shares, 
usually at original price.

Retention and founder departure; 
repurchase exercise mechanics.

Clear service definition, acceleration, 
payment, notice, transfer and marital-
property issues.

83(b) election Tax election to include value at transfer 
rather than vesting for substantially 
nonvested property. IRC §83(b).

Must generally be filed within 30 days; no 
late-election discretion in ordinary cases.

Explain tax risk, provide form/process, 
retain proof; tax adviser confirms.

409A valuation FMV support for option exercise price and 
deferred compensation compliance. IRC 
§409A; Treas. Reg. §1.409A-1.

Discounted options can trigger severe tax 
penalties.

Independent valuation after 
financing/material events and at least 
within safe-harbor timing.

Equity incentive plan Board/stockholder-approved reserve and 
award rules.

ISO/NSO, RSAs, RSUs, exercise, withholding, 
securities and accounting.

Plan, grant forms, approvals, state notices, 
Rule 701, cap-table controls.

Option pool Shares reserved for equity awards. Pre-money pool expansion shifts dilution to 
existing holders.

Define size and fully diluted denominator; 
hiring model.

Pre-money / post-money Value immediately before / after new 
money.

Post-money = pre-money + new primary 
capital, subject to definitions.

Model SAFEs, notes, pool increase, 
secondary sales and warrants.

Liquidation preference Preferred return before common in 
liquidation/deemed liquidation.

1x/nonparticipating vs participating; 
seniority; carve-outs.

Charter language, merger treatment, 
escrow/holdback, multiple series.

Conversion Preferred converts voluntarily or 
automatically to common.

IPO thresholds, majority trigger, anti-
dilution adjustment.

Charter mechanics, class vote and cap-table 
model.

Anti-dilution Adjusts conversion price for down-round 
issuances.

Broad-based weighted average vs full 
ratchet; exceptions.

Definition of additional shares, pay-to-play 
and strategic issuances.

Protective provisions Preferred class veto over specified 
corporate actions.

Minority consent and blocking risk. Thresholds, series vs class votes, debt, 
M&A, charter, options and related-party 
matters.

Pro rata rights Right to maintain ownership in future 
rounds.

Allocation, major-investor threshold, 
oversubscription.

Termination at IPO/M&A; transfer and 
competitor limits.

ROFR / co-sale Company/investor purchase priority and 
participation in founder sales.

Liquidity restrictions; securities 
compliance.

Transfer definitions, family/estate 
exceptions, notice and closing.

Drag-along Specified holders can require others to 
support an approved sale.

Enforceability, fiduciary conflicts, liability 
allocation and consideration equality.

Trigger groups, representations caps, 
escrow, appraisal waiver where 
enforceable.

Information rights Periodic financial and inspection rights. Confidentiality, competitors, privilege and 
burden.

Scope, GAAP, budget timing, termination 
and remedies.

Financing document stack. The Certificate of Incorporation creates preferred-stock rights binding as corporate law. 
The Stock Purchase Agreement governs the sale, representations, closing conditions and indemnity (if any). The 
Investors’ Rights Agreement governs registration rights, information rights and participation rights. The Voting 
Agreement coordinates board election and often drag-along commitments. The Right of First Refusal and Co-Sale 
Agreement regulates founder and key-holder transfers. Board and stockholder consents authorize the transaction; 
disclosure schedules qualify representations; legal opinions and secretary certificates support closing.

Round Typical security / structure Governance evolution Document evolution

Pre-seed / Seed SAFE, convertible note, or Seed 
Preferred.

Founder-controlled board; early 
information or observer rights.

Simple forms may suffice, but cap-
table and IP diligence are critical.
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Round Typical security / structure Governance evolution Document evolution

Series A Preferred stock with institutional 
lead.

Balanced 
founder/investor/independent board; 
protective provisions.

NVCA-style charter and agreements; 
option-pool increase; legal opinion.

Series B New preferred series, often senior or 
pari passu.

More formal committees, budgets, 
compliance and reporting.

Amended/restated charter and 
agreements; inter-series rights and 
pay-to-play may emerge.

Later stage Preferred rounds, growth equity, 
debt, secondary transactions.

Independent directors, audit 
readiness, controls, IPO/M&A 
governance.

Complex waterfall, registration 
rights, tender/secondary rules, debt 
covenants and public-company 
preparation.

11. Corporate Law and U.S. Securities Regulation
Law / rule Principal function Corporate-life-cycle relevance

Securities Act of 1933 Requires registration of offers and sales unless an 
exemption applies; imposes disclosure and 
liability rules.

Founder stock, private rounds, crowdfunding, 
IPOs, resale restrictions.

Securities Exchange Act of 1934 Regulates secondary markets, reporting 
companies, exchanges, broker-dealers, proxy 
solicitations, tender offers, insider reporting and 
antifraud.

10-K/10-Q/8-K, proxy statements, Section 13/16, 
Rule 10b-5, tender offers.

Investment Company Act of 1940 Regulates issuers primarily engaged in investing 
in securities, subject to exclusions/exemptions.

Funds, holding/investment vehicles, 3(c)(1)/3(c)(7) 
analysis.

Investment Advisers Act of 1940 Regulates compensated securities advisers and 
fiduciary/compliance obligations.

VC/PE/hedge fund managers, registered or exempt 
reporting advisers.

SEC rules and forms Implement statutes through 17 CFR and filing 
forms.

Regulation D, S-K, S-X, Rule 144, Rule 701, Forms 
D/S-1/10-K/10-Q/8-K.

State blue-sky laws State offer/sale, broker, antifraud and notice rules. State notices/fees even in preempted Rule 506 
offerings; non-preempted offerings.

Exchange listing rules Govern listed-company board, committees, 
shareholder approvals and disclosure.

NYSE/Nasdaq independence, audit committee, 
compensation and issuance votes.

Rule 506(b). Regulation D provides an unlimited offering amount, no general solicitation, unlimited accredited 
investors, and up to 35 sophisticated non-accredited purchasers subject to enhanced information requirements. 
The issuer must reasonably believe accredited status and must comply with bad-actor rules, integration principles, 
resale restrictions and antifraud law. 17 C.F.R. §§230.501-508.
Rule 506(c). General solicitation is permitted, but every purchaser must be accredited and the issuer must take 
reasonable steps to verify status. Self-certification alone is ordinarily not enough without a principles-based or 
nonexclusive verification method. Securities are restricted. Form D is due within 15 days after the first sale, 
although a late Form D does not itself destroy the exemption; state notices and fees remain.
Accredited investors. Rule 501(a) includes specified institutions, knowledgeable employees in certain private funds, 
individuals satisfying income or net-worth tests, and holders of certain professional credentials, among other 
categories. The definition is technical and periodically amended; verify the current rule rather than relying on a 
questionnaire from an old financing.
Crowdfunding. Regulation Crowdfunding under Securities Act §4(a)(6) permits eligible issuers to raise capital 
through a single registered intermediary subject to offering limits, disclosures, financial-statement requirements, 
investment limits, ongoing reports, advertising constraints and resale restrictions. It is a securities offering, not a 
casual internet presale.
Public-company disclosure. Exchange Act reporting companies file annual Form 10-K, quarterly Form 10-Q, and 
current Form 8-K reports; solicit proxies under Regulation 14A; make beneficial-ownership and insider filings; 
maintain disclosure controls and internal controls; and comply with Regulation FD and exchange rules. Materiality 
is contextual. Basic Inc. v. Levinson, 485 U.S. 224 (1988), frames probability/magnitude analysis for contingent 
events; TSC Industries v. Northway, 426 U.S. 438 (1976), addresses the substantial-likelihood standard.
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Antifraud is always present - An exemption from registration is not an exemption from Securities Act §17(a), 
Exchange Act §10(b), Rule 10b-5, state antifraud law, contract liability, or fiduciary duties. Private-company decks, 
data rooms, cap tables, and oral statements must not contain material misstatements or omissions.

12. Corporate Finance, Solvency, and Creditor Protection
Transaction Corporate approvals Core law Primary risks

Equity issuance Board authorizes class/series, number, 
consideration and agreements; 
stockholder approval if 
charter/listing/contract requires.

DGCL §§151-157; securities laws. Insufficient authorization, invalid 
consideration, preemptive/contract 
rights, dilution, disclosure.

Corporate bonds / notes Board or delegated officers approve 
debt, indenture/purchase agreement 
and security.

Contract law; Trust Indenture Act for 
applicable public debt; securities law.

Covenants, fraudulent transfer, 
subordination, disclosure, maturity and 
default.

Loans Board or delegated authority; lender 
resolutions and closing certificates.

Contract, usury, banking and insolvency 
law.

Authority, covenants, guarantees, MAC 
clauses, cross-default.

Secured transaction Security agreement plus attachment 
and perfection steps.

UCC Article 9; real-property or 
specialized perfection rules.

Wrong debtor name, collateral 
description, filing office, priority, 
control/possession.

Dividend Board declaration after preference, 
surplus/net-profits and covenant 
analysis.

DGCL §§170-174. Unlawful dividend liability, insolvency, 
preference breach, tax.

Share repurchase Board approval; tender rules if 
applicable; solvency and charter 
restrictions.

DGCL §160; Exchange Act Rules 10b-18, 
10b5-1 and tender rules as applicable.

Market manipulation, insider 
information, creditor harm, unequal 
treatment.

Capital reduction / recapitalization Board and often stockholder/charter 
approvals.

DGCL §§242, 244 and related provisions. Class votes, creditor impact, tax, 
accounting, appraisal or disclosure.

Guarantee / affiliate transfer Board approval and benefit analysis; 
conflict process if related party.

DGCL powers; fraudulent-transfer law; 
fiduciary duties.

Upstream/cross-stream benefit, 
insolvency, entire fairness, creditor 
challenge.

Solvency tests. Delaware dividends generally require surplus or, if no surplus, net profits for the fiscal year and/or 
preceding fiscal year, subject to exceptions and preferred rights. Repurchases cannot impair capital. Fraudulent-
transfer law separately attacks transfers made with actual intent or for less than reasonably equivalent value 
when the debtor meets financial-distress tests. Bankruptcy law can avoid preferences and fraudulent transfers and 
impose automatic-stay and priority rules.
Board process should identify corporate benefit, compare financing alternatives, test authority, review covenants 
and collateral, address conflicts, receive financial analysis, determine solvency, authorize signatories, and retain an 
approval record. Creditor protection is not only a balance-sheet calculation; it also arises from contract covenants, 
liens, structural priority, guarantees, subordination, fiduciary duties in insolvency, and bankruptcy priority.
Insolvency does not transfer fiduciary duties to creditors. Under North American Catholic Educational 
Programming Foundation, Inc. v. Gheewalla, 930 A.2d 92 (Del. 2007), directors of an insolvent Delaware 
corporation continue to owe duties to the corporation; creditors may gain standing to bring derivative claims but 
generally lack direct fiduciary claims merely because of insolvency.

13. Mergers and Acquisitions
Structure Mechanics Approvals / appraisal Tax / liability profile Typical advantages / risks

Statutory merger Target merges into buyer or 
surviving entity by statute; 
assets/liabilities vest by operation 
of law.

Boards and usually target 
stockholders; buyer vote depends 
on law/issuance; appraisal may 
apply.

Can be taxable or tax-free if 
requirements met; liabilities 
generally succeed.

Comprehensive transfer; statutory 
process and fiduciary scrutiny.

Stock purchase Buyer purchases target shares 
from holders; target entity 
remains.

Seller approvals under contracts; 
no target statutory merger vote 
unless agreements require.

Often taxable to sellers; target 
liabilities remain inside acquired 
entity.

Preserves permits/contracts but 
inherits entity-level risks; 
consent/change-control issues.
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Structure Mechanics Approvals / appraisal Tax / liability profile Typical advantages / risks

Asset purchase Buyer purchases selected assets 
and assumes specified liabilities.

Target board and potentially 
stockholders if all/substantially all 
assets; buyer approvals.

Often taxable; asset basis step-up 
possible; successor liability can 
arise.

Liability selection and asset step-
up, but transfers/consents are 
burdensome.

Tender offer + back-end merger Buyer offers directly to 
stockholders then completes 
merger, often under DGCL 
§251(h).

Tender conditions; merger 
without second stockholder vote if 
statute satisfied; appraisal may 
apply.

Similar to merger depending 
consideration and structure.

Speed; federal tender rules; 
financing and minimum 
conditions.

Forward triangular merger Target merges into buyer 
subsidiary; subsidiary survives.

Target vote; buyer parent often 
avoids direct party status.

Tax-free reorganization possible if 
requirements met; liabilities in 
sub.

Structural isolation; target 
contracts may treat as 
assignment/change of control.

Reverse triangular merger Buyer subsidiary merges into 
target; target survives as buyer 
subsidiary.

Target vote; appraisal as 
applicable.

Frequently chosen for continuity; 
tax-free treatment possible under 
IRC requirements.

Fewer asset transfers, but change-
control consents still matter.

Short-form merger Parent owning statutory threshold 
merges subsidiary without 
minority vote.

Board/parent action; minority 
appraisal generally available. 
DGCL §253.

Depends on consideration and tax 
structure.

Efficient squeeze-out after 
threshold ownership; notice and 
fairness issues.

Spin-off Parent distributes subsidiary 
shares to parent stockholders.

Board and securities/tax process; 
stockholder vote not always 
required.

Can be tax-free under IRC §355 if 
stringent tests met.

Business separation; complex 
allocation of debt, IP, employees 
and liabilities.

Deal term Purpose Legal issue

Fiduciary-out Allows board to change recommendation or terminate 
in response to superior proposal or fiduciary duty.

Triggers, notice, matching rights and fee interaction; 
cannot contract away mandatory duties.

No-shop / go-shop Restricts or structures solicitation and negotiation of 
alternatives.

Reasonableness under enhanced scrutiny; exceptions 
and information rights.

Break-up fee / expense reimbursement Compensates buyer if specified termination event 
occurs.

Size, triggers and aggregate deal protections must not 
be coercive or preclusive.

Material adverse effect (MAE) Allocates interim risk of severe adverse 
developments.

Definition, carve-outs, disproportionate-effects 
exceptions and durational significance.

Representations and warranties Allocate factual risk and support disclosure, 
termination and remedies.

Knowledge, materiality, bring-down, disclosure 
schedules, sandbagging, fraud carve-out.

Indemnification Post-closing recovery for breaches or specified 
liabilities, mainly in private deals.

Caps, baskets, survival, escrow, exclusive remedy, 
fraud, RWI and seller allocation.

Closing conditions Conditions to obligation to close. Regulatory approval, shareholder vote, financing, no 
injunction, accuracy and covenant performance.

Appraisal rights Dissenting holders seek judicial fair value in 
qualifying transactions.

Strict perfection; market-out exceptions; DGCL §262.

Successor liability Buyer may inherit liabilities by statute, assumption, 
de facto merger, continuation, fraud or special law.

State-specific and subject-specific; asset deals do not 
guarantee isolation.

M&A approval process. Establish authority and conflicts; determine applicable standard of review; form an 
independent committee where needed; retain advisers with disclosed conflicts; evaluate standalone plan and 
alternatives; conduct market check or negotiation suited to the facts; negotiate price and non-price terms; create a 
reliable record; approve definitive documents; prepare complete disclosure; secure regulatory and stockholder 
approvals; and satisfy closing conditions.
Tax comparison is highly fact-specific. A stock sale usually preserves target tax attributes and asset basis but may 
expose buyer to historic liabilities. An asset sale may produce basis step-up but impose entity-level and 
stockholder-level tax for a C corporation and require extensive transfer work. Tax-free reorganizations require 
detailed IRC §368 compliance; spin-offs require IRC §355 and related requirements. No transaction should be 
labeled “tax-free” without tax counsel.

14. Corporate Groups, Joint Ventures, SPEs, and Separations
Structure Purpose Governance / liability issues

Parent and subsidiary Parent controls subsidiary through stock 
ownership.

Each entity remains separate; subsidiary board 
duties, intercompany agreements, guarantees, 
cash management and veil risk.
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Structure Purpose Governance / liability issues

Holding company Entity primarily owns subsidiaries or 
investments.

Regulatory status, structural subordination, 
dividends, tax consolidation and change-of-
control design.

Affiliate Entity under common control or significant 
relationship; definition varies by statute/contract.

Do not assume a single definition; related-party 
approvals and disclosure.

Joint venture Two or more parties share enterprise economics 
and governance, often through LLC or 
corporation.

Deadlock, funding, IP, noncompete, transfer, exit, 
fiduciary modification and antitrust.

Special-purpose entity (SPE) Ring-fenced entity for financing, asset ownership 
or risk isolation.

Separateness covenants, independent managers, 
limited purpose, bankruptcy remoteness, 
consolidation risk.

Division Internal business unit without separate legal 
personality.

Parent owns assets and liabilities directly; simpler 
but no entity shield.

Spin-off / split-off / carve-out Separates business through distribution, 
exchange, or minority IPO.

Tax, securities registration, transition services, IP, 
debt, employees, liabilities and governance.

Series structure Statutory series or contractual compartments in 
some entity statutes.

Recognition across jurisdictions, record 
segregation, insolvency and operational 
complexity.

Group governance should identify which board decides, which entity receives the benefit, whether an 
intercompany transaction is fair, how services and IP are priced, whether cash can move legally, and whether a 
parent guarantee or domination undermines intended risk isolation. Consolidated accounting does not erase legal 
separateness; conversely, separate incorporation does not defeat substantive consolidation, fraudulent-transfer, 
agency, or veil theories where facts support them.

15. Corporate Disputes, Jurisdiction, Dissolution, and Bankruptcy
Claim / proceeding Direct or derivative Typical forum / jurisdiction Key threshold

Derivative fiduciary action Brought on corporation’s behalf; 
recovery belongs to corporation.

State court, often Delaware Chancery 
for Delaware corporation; federal court 
possible with diversity or federal claim.

Demand futility or demand refusal; 
contemporaneous ownership; Rule 
23.1 / Chancery Rule 23.1.

Direct stockholder action Stockholder seeks recovery for personal 
right or injury.

State or federal depending claim. Tooley test: who suffered harm and who 
receives benefit of remedy.

Books-and-records demand Summary statutory inspection 
proceeding.

Delaware Court of Chancery has 
exclusive jurisdiction under DGCL 
§220(c).

Stockholder status, sworn demand, 
proper purpose, particularity and 
relation.

Class action Representative action for similarly 
situated holders.

State court for state claims; federal for 
federal securities; removal rules and 
SLUSA may matter.

Class certification, adequacy, 
commonality, standing and settlement 
fairness.

Securities fraud Federal antifraud or registration claim. Federal court for Exchange Act claims; 
Securities Act jurisdiction is concurrent 
subject to statutory rules.

Material misstatement/omission, 
scienter where required, reliance, loss 
causation, pleading standards.

Corporate deadlock Board or stockholder inability to act. State court under entity statute; 
Delaware Chancery under DGCL §§226, 
273 or close-corporation provisions 
where applicable.

Statutory deadlock and remedial 
standards; contracts may provide tie-
breakers or buy-sell.

Oppression / dissolution Minority claims in close companies; 
statutory remedy varies.

State court of incorporation or 
designated forum.

State-specific oppression, deadlock, 
waste or dissolution grounds.

Bankruptcy case Collective federal insolvency 
proceeding.

U.S. Bankruptcy Court under 28 U.S.C. 
§§1334, 157.

Eligibility, petition, automatic stay, 
estate, claims, plan and confirmation.

Appraisal Judicial fair-value proceeding. Court specified by incorporation statute; 
Delaware Chancery under DGCL §262.

Eligible transaction, continuous 
ownership and strict perfection steps.

Derivative versus direct. Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031 (Del. 2004), asks who suffered 
the alleged harm and who would receive the benefit of the remedy. Misclassification affects standing, demand, 
ownership, settlement and recovery. A merger can extinguish derivative standing subject to limited exceptions.
Demand futility. Delaware’s United Food & Commercial Workers Union v. Zuckerberg, 262 A.3d 1034 (Del. 2021), 
uses a director-by-director test asking whether a director received a material personal benefit, faces a substantial 
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likelihood of liability, or lacks independence from someone who did. Exculpation and claim elements affect the 
likelihood-of-liability analysis.
Bankruptcy relationship. State law determines property rights and corporate authority unless federal bankruptcy 
law changes the result. The automatic stay halts many actions; debtor-in-possession powers, avoidance, executory-
contract rules, claim priorities and plan confirmation can override ordinary enforcement. Directors should obtain 
insolvency advice early; selective payments, affiliate transfers, insider transactions and asset sales receive 
heightened scrutiny.

16. Public/Private Companies and Current Governance Debates
Dimension Private company Public company

Capital raising Exempt offerings, negotiated investors, transfer 
restrictions.

Registered offerings and public trading; shelf and 
capital-market access.

Disclosure Contractual and exemption-specific; antifraud still 
applies.

Periodic/current reports, proxy, beneficial 
ownership, insider and exchange disclosures.

Governance Highly contractual; investor vetoes and board 
designation rights.

Exchange independence, committees, proxy 
voting, activism and dispersed ownership.

Liquidity Limited; tender offers/secondaries require 
securities analysis.

Market liquidity subject to insider, blackout and 
market rules.

Compensation Options/restricted stock under Rule 701 and tax 
rules.

Public plans, say-on-pay, executive disclosure, 
clawbacks and exchange approval.

Litigation Founder/investor, contract, inspection and 
fiduciary disputes.

Securities class actions, derivative suits, proxy 
contests and M&A litigation.

Control Founders/investors often contractually 
concentrated.

May be dispersed, institutionally concentrated, or 
dual-class/controller dominated.

ESG and corporate purpose. “ESG” is not a single legal duty. Boards must identify the applicable statute, charter 
purpose, fiduciary framework, disclosure obligation, regulatory requirement, contractual commitment and 
business rationale. Delaware ordinary corporations remain board-managed for the corporation and stockholders, 
while public benefit corporations have statutory public-benefit obligations. Anti-fraud rules apply to sustainability 
statements and risk disclosures.
Shareholder activism and institutional investors. Activists use proposals, proxy contests, withhold campaigns, 
litigation, public engagement and negotiated settlements. Institutional investors and proxy advisory firms 
influence voting policies, but directors cannot substitute an adviser’s policy for their own fiduciary judgment. 
Universal proxy rules have changed contested director elections by allowing shareholders to mix nominees on a 
single proxy card.
Hostile takeovers and poison pills. A rights plan can deter acquisition above a threshold by diluting the acquirer, 
but adoption and maintenance are tested under Unocal and related enhanced scrutiny. The board must identify a 
legitimate threat and use a proportionate response. Pills designed to entrench incumbents or block the stockholder 
franchise face substantial risk.
Dual-class stock. Multiple-vote classes can preserve founder control after public financing but increase agency risk 
and reduce voting accountability. Design debates focus on time-based or ownership-based sunsets, transfer 
conversion, independent committees, controller transactions, index eligibility and disclosure. The legality comes 
from state charter law; market consequences come from investors, exchanges and index providers.
Current Delaware debate. The 2025 amendments to DGCL §§144 and 220 reflect an active policy debate over 
controller liability, transaction cleansing, predictability and stockholder access to records. This guide treats the 
enacted statute as the starting point while recognizing that judicial interpretation will continue to develop.
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17. Company Case Studies: Corporate-Law Principles Illustrated
Company Verified structure / fact Principle illustrated Caution

Apple Inc. Apple’s public filings identify it as a 
California corporation.

A major public company need not be 
Delaware-incorporated; state internal-
affairs law and federal reporting 
coexist.

Use current charter, bylaws, proxy and 
10-K for exact voting and governance 
terms.

Meta Platforms, Inc. Meta’s 2025 Form 10-K identifies a 
Delaware corporation; its public 
disclosures describe a dual-class 
structure.

Charter-based super-voting stock can 
separate voting control from economic 
ownership.

Controller, independence, disclosure 
and succession issues remain fact-
specific.

Amazon.com, Inc. Amazon was formed in Washington and 
reincorporated in Delaware; current 
public filings provide its governance 
and subsidiaries.

Reincorporation can change internal-
affairs law without moving 
headquarters or operations.

Founder influence is not automatically 
statutory “control”; apply current facts 
and legal test.

Tesla, Inc. Tesla’s 2025 Form 10-K states that it 
converted to a Texas corporation on 
June 13, 2024.

A corporation can change domicile; 
future internal affairs generally follow 
the new state while legacy disputes may 
involve prior law.

Do not describe Tesla as currently 
Delaware-incorporated.

OpenAI Official materials state that OpenAI 
Foundation, a nonprofit, controls 
OpenAI Group PBC through special 
voting/governance rights; the 
Foundation holds equity and a warrant.

Control can be separated from pure 
economic ownership; PBC form can 
embed a public-benefit mission 
alongside capital raising.

This report does not infer unverified 
jurisdictional facts beyond the cited 
official materials.

Alphabet / Google Alphabet’s filings identify a Delaware 
corporation with multiple common-
stock classes.

Holding-company reorganization and 
dual-class governance can separate 
operating subsidiaries and preserve 
founder voting control.

Exact class rights are charter-specific 
and must be read in current filings.

The case studies are illustrations, not endorsements. A corporate structure that is rational for a mature public 
technology company may be inappropriate for a startup, regulated institution, closely held family business, fund, 
joint venture, or nonprofit-controlled enterprise.
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18. Ten Practical Concluding Tools
18.1 Comprehensive Structural Diagram

Use this map to identify the governing layer before applying a rule.

18.2 Laws Applicable at Each Life-Cycle Stage
Stage State corporate law Federal / other law Core documents

Formation Entity statute, name, charter, registered 
agent.

Tax classification, EIN, beneficial-
ownership and licensing rules as 
applicable.

Certificate/Articles, bylaws, 
incorporator action.

Founder organization Stock issuance, board authority, IP 
ownership.

Securities exemption, IRC §§83, 409A, 
employment and IP law.

Board consent, stock purchase, IP/CIIAA, 
ledger, cap table.

Private financing Preferred rights, board/stockholder 
approval.

Securities Act exemptions, Reg D, Form 
D, blue sky, tax.

Charter, SPA, IRA, Voting, ROFR/Co-Sale, 
disclosure schedules.

Operations / growth Governance, dividends, contracts, 
subsidiaries.

Labor, privacy, antitrust, 
environmental, sanctions, sector 
regulation.

Minutes, policies, commercial contracts, 
equity grants.

Debt / secured finance Authority, guarantees, distributions. UCC Article 9, banking, securities, 
fraudulent transfer.

Credit agreement, notes, security, 
guarantees, UCC filings.

M&A / IPO Merger statute, fiduciary duties, 
appraisal.

Securities registration/tender rules, 
antitrust, tax, CFIUS and sector 
approvals.

Merger/APA/SPA, proxy/S-4/S-1, 
disclosure, consents.

Distress / dissolution Dissolution, director authority, claims 
process.

Bankruptcy Code, tax, WARN, 
environmental and creditor law.

Plan of dissolution, notices, releases, 
bankruptcy filings.
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18.3 Delaware C-Corporation Formation Checklist
  Confirm founders, business scope, jurisdiction, tax objectives, investor path, regulated activities and IP ☐

ownership.
  Clear name; engage Delaware registered agent; determine authorized common/preferred stock, par value ☐

and incorporator.
  Draft and file Certificate of Incorporation; order certified copy and good-standing evidence if needed.☐
  Obtain EIN directly from IRS; open bank account with approved signatories.☐
  Execute Incorporator Action; adopt bylaws; appoint initial board; incorporator resigns.☐
  Execute Initial Board Consent: officers, fiscal year, bank, stock issuance, agreements, option plan, ☐

indemnification, policies and state qualifications.
  Issue founder stock for valid consideration; execute purchase/restriction agreements; update stock ledger ☐

and cap table.
  File 83(b) elections within 30 days where appropriate and confirmed by tax adviser; retain proof.☐
  Assign all founder and contractor IP; execute confidentiality and invention-assignment agreements.☐
  Adopt equity plan and reserve only after board/stockholder approvals; obtain 409A valuation before option ☐

grants.
  Confirm federal and state securities exemptions; file Form D and state notices when applicable.☐
  Foreign-qualify and register tax/payroll/licensing accounts where business is conducted.☐
  Calendar Delaware March 1 annual report/franchise tax, registered-agent fee, state reports, tax returns and ☐

board/stockholder meetings.
  Maintain minute book, executed contracts, ledger, cap table, option records and data room; reconcile them ☐

after every transaction.

18.4 Founder and Investor Document Review List
Category Documents to review

Constitutional records Certificate/Articles and amendments; certificates of designations; bylaws; 
stockholder agreements; minute book.

Capitalization Stock ledger, cap table, certificates/notices, purchase agreements, option 
plan/grants, warrants, SAFEs, notes, 83(b) proof, 409A reports.

Financing Term sheets, SPA, IRA, Voting Agreement, ROFR/Co-Sale, side letters, debt 
and security documents, Form D and state notices.

Governance Board and committee charters, consents/minutes, conflicts questionnaires, 
indemnification agreements, D&O policies, policies.

Business / IP Material contracts, licenses, IP assignments, patents/trademarks, CIIAAs, 
open-source policy, data/privacy terms.

Employment / compensation Offer letters, employment/consulting agreements, bonus and equity plans, 
payroll/tax records, restrictive covenants.

Compliance / disputes Licenses, regulatory correspondence, litigation claims, insurance, 
investigations, sanctions/export, privacy/cyber records.

Financial / tax Financial statements, budgets, debt schedules, tax returns/elections, nexus, 
sales tax, transfer pricing and audit materials.

M&A readiness Change-control consents, assignment restrictions, liens, customer 
concentration, representations, disclosure schedules, closing records.

18.5 Board and Shareholder Powers Comparison
Matter Board role Stockholder role Primary authority

Ordinary business Manages or directs; delegates to officers. No direct management right merely as 
stockholder.

DGCL §141(a).

Elect directors Sets process, nominations subject to 
documents and law.

Elects directors; may remove subject to 
statute/charter.

DGCL §§211, 216, 141(k).

Issue stock/options Authorizes issuance and consideration 
within charter.

Approves charter increase and 
sometimes plans/listing issuances.

DGCL §§152-157, 242; exchange rules.
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Matter Board role Stockholder role Primary authority

Amend bylaws May amend if charter confers power. Retains statutory bylaw power. DGCL §109.

Amend charter Adopts resolution and declares 
advisable.

Approves required vote/class vote. DGCL §242.

Merger Approves agreement and recommends. Approves if statute requires; may have 
appraisal.

DGCL §§251, 262.

Sell all/substantially all assets Approves and recommends. Approves majority unless exception. DGCL §271.

Dissolution Adopts resolution and recommends. Approves required vote. DGCL §275.

Dividend / repurchase Declares/authorizes subject to law. Receives; ordinarily cannot compel. DGCL §§160, 170.

Litigation claims Controls corporate claims, subject to 
conflicts and derivative law.

May demand or sue derivatively if 
requirements met.

Rule 23.1; Zapata; Zuckerberg.

18.6 Leading Fiduciary-Duty Cases
Case Principle

Schnell v. Chris-Craft, 285 A.2d 437 (Del. 1971) Equity constrains inequitable use of legal power.

Guth v. Loft, 5 A.2d 503 (Del. 1939) Loyalty and corporate-opportunity doctrine.

Sinclair Oil v. Levien, 280 A.2d 717 (Del. 1971) Controller self-dealing and entire fairness.

Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985) Grossly uninformed sale process; duty of care.

Unocal v. Mesa, 493 A.2d 946 (Del. 1985) Enhanced scrutiny of defensive measures.

Revlon v. MacAndrews & Forbes, 506 A.2d 173 (Del. 1986) Sale-of-control value-maximization duties.

Paramount v. Time, 571 A.2d 1140 (Del. 1989) Long-term strategy and enhanced scrutiny; no Revlon mode on facts.

Paramount v. QVC, 637 A.2d 34 (Del. 1994) Change of control and reasonableness of sale process.

Weinberger v. UOP, 457 A.2d 701 (Del. 1983) Entire fairness: fair dealing and fair price.

Caremark, 698 A.2d 959 (Del. Ch. 1996) Oversight systems and sustained failure.

Stone v. Ritter, 911 A.2d 362 (Del. 2006) Caremark oversight as loyalty/bad faith.

Disney, 906 A.2d 27 (Del. 2006) Good faith and executive-compensation process.

Lyondell v. Ryan, 970 A.2d 235 (Del. 2009) Bad faith requires more than an imperfect sale process.

Marchand v. Barnhill, 212 A.3d 805 (Del. 2019) Board monitoring of mission-critical risk.

Corwin v. KKR, 125 A.3d 304 (Del. 2015) Stockholder-vote cleansing in non-controller transaction.

Kahn v. M&F Worldwide, 88 A.3d 635 (Del. 2014) Dual procedural protections for controller squeeze-out; read with current 
§144.

Coster v. UIP Companies, 300 A.3d 656 (Del. 2023) Equitable review of board action affecting stockholder franchise.

UFCW v. Zuckerberg, 262 A.3d 1034 (Del. 2021) Unified demand-futility test.

18.7 Key Startup Investment-Agreement Provisions
Provision Where primarily located Purpose / negotiation focus

Preferred rights Certificate / designation Liquidation, conversion, dividends, voting, anti-
dilution, redemption.

Purchase terms Stock Purchase Agreement Price, closing, representations, conditions, indemnity, 
securities compliance.

Board composition Voting Agreement / charter Founder, investor and independent seats; designation 
and removal.

Protective provisions Certificate Preferred consent over financing, M&A, debt, charter, 
dividends, options and related actions.

Information / inspection Investors’ Rights Agreement Financials, budgets, inspection, confidentiality, 
competitor exclusions.

Pro rata / participation Investors’ Rights Agreement Future-round participation and maintenance of 
ownership.

Registration rights Investors’ Rights Agreement Demand, piggyback and Form S-3 rights; expenses 
and lock-ups.
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Provision Where primarily located Purpose / negotiation focus

ROFR / co-sale ROFR & Co-Sale Agreement Control transfers and permit investor participation in 
key-holder sales.

Drag-along Voting Agreement Require support for qualifying sale; allocate liability 
and proceeds.

Founder vesting / restrictions Stock purchase / restriction agreements Retention, repurchase, acceleration and transfer 
control.

Side letters Separate contract Investor-specific rights; ensure consistency and 
disclosure to lead/board.

18.8 M&A Transaction-Structure Comparison
Structure Continuity Liabilities Consents Tax tendency

Statutory merger Survivor by statute. Generally all succeed. Change-control and regulatory. Taxable or qualifying 
reorganization.

Stock purchase Target remains. Remain in target. Stock transfer/change-control. Seller stock gain; no general 
asset step-up.

Asset purchase Buyer selects assets. Assumed plus 
successor/statutory liabilities.

Assignment and permit 
transfers extensive.

Asset allocation; possible step-
up; C-corp double tax risk.

Reverse triangular Target survives as sub. Remain in target. Often fewer assignments; 
change-control still possible.

May qualify under IRC §368.

Forward triangular Buyer sub survives. Target liabilities vest in sub. Assignment/change-control 
analysis.

May qualify under IRC §368.

Tender + §251(h) Tender then merger. Merger succession. Tender/antitrust/financing 
conditions.

Depends on structure.

Short-form Parent absorbs controlled sub. Merger succession. Notice/appraisal. Depends on structure.

18.9 Major Risks and Preventive Measures
Risk Failure pattern Preventive measure

Invalid or disputed equity Promise differs from board approval, ledger or cap 
table.

Board authorization, signed agreements, valid 
consideration, ledger/cap-table reconciliation.

83(b) / 409A tax failure Late election or discounted option. 30-day workflow, proof retention, timely independent 
valuation and material-event refresh.

Founder IP gap Code/content created before assignment or by 
contractor.

Present assignment, CIIAA, contractor work-made-for-
hire/assignment and open-source diligence.

Conflict transaction Interested person drives process without disclosure or 
independence.

Early conflict map, recusal, empowered committee, 
independent advice, disclosure and fairness record.

Caremark oversight No board system for mission-critical risk or ignored 
red flags.

Board-level reporting, metrics, escalation, minutes, 
remediation and follow-up.

Securities exemption failure General solicitation, non-accredited sale, missing 
disclosure or stale questionnaire.

Choose exemption before offers, control 
communications, verify status, file notices, document 
reliance.

Unlawful distribution Dividend/repurchase without surplus, solvency or 
preference analysis.

Finance certificate, board materials, covenant and 
charter review.

Veil / group risk Commingling, undocumented transfers, misleading 
entity identity.

Separate accounts, contracts, invoices, boards, 
capitalization and arm’s-length intercompany records.

M&A process risk Management conflict, thin record, banker conflict, 
incomplete disclosure.

Independent process, alternatives, adviser 
disclosures, market check, minutes and accurate 
proxy.

Deadlock / oppression 50/50 governance without exit mechanism. Tie-break, reserved matters, escalation, buy-sell, 
put/call, dissolution and funding rules.

Good-standing failure Missed franchise tax, reports, registered agent or 
qualification.

Central compliance calendar, responsible owner, 
periodic status certificates.

Cyber/privacy disclosure Operational and board information disconnect. Incident escalation, disclosure committee, materiality 
protocol, privilege and regulator plan.
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18.10 Study Roadmap
Level Objectives Primary materials Exercises

Beginner Understand entity types, internal 
affairs, charter/bylaws, stock, board and 
shareholder roles, basic securities 
exemptions.

DGCL §§101-109, 141, 151-174, 211-228, 
242, 251, 262, 271, 275; SEC small-
business guides.

Form a hypothetical corporation; map 
authority; build a clean cap table; 
compare LLC and corporation.

Intermediate Apply fiduciary standards, venture 
financing documents, appraisal, 
derivative procedure, public disclosure 
and M&A structures.

Leading Delaware cases; current 
§144/§220; NVCA model documents; 
Securities Act/Exchange Act and key 
rules.

Analyze a conflict transaction; model 
liquidation waterfall; draft board 
consent; compare merger/stock/asset 
deal.

Advanced Integrate controllers, activism, hostile 
defense, restructuring, bankruptcy, 
fund regulation, tax and cross-border 
issues.

Current Delaware opinions and 
legislation; SEC releases; bankruptcy 
and tax authorities; deal documents and 
proxy statements.

Write transaction memo; design special 
committee process; review public 
proxy; conduct legal due diligence and 
remedies analysis.

19. Selected Official Sources and Research Links
Official sources should be checked again at the time of any real transaction. Statutes, rules, forms, filing fees, agency interpretations and 
public-company structures can change.
Delaware Code, Title 8 - Corporations: https://delcode.delaware.gov/title8/index.html - Official DGCL and franchise-tax chapters.
Current authenticated Delaware Title 8 PDF: https://delcode.delaware.gov/title8/title8.pdf - Current consolidated statutory text consulted for §§144 and 
220.
Delaware Division of Corporations - New Entities: https://corp.delaware.gov/newentit09/ - Official formation forms and registered-agent reminder.
Delaware filing instructions: https://corp.delaware.gov/regguide/ - Document submission and filing specifications.
Delaware annual report and franchise tax: https://corp.delaware.gov/paytaxes/ - Due date, methods, fees, penalties and filing portal information.
Delaware Court of Chancery: https://courts.delaware.gov/chancery/ - Court information and opinions.
Delaware Supreme Court: https://courts.delaware.gov/supreme/ - Appellate court and opinions.
New York Business Corporation Law: https://www.nysenate.gov/legislation/laws/BSC - Official New York statutory portal.
California Corporations Code: https://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?tocCode=CORP&division=1.&title=1. - Official 
California legislative portal.
SEC statutes and regulations: https://www.sec.gov/rules-regulations/statutes-regulations - Official links to the federal securities statutes.
SEC exempt offerings overview: https://www.sec.gov/resources-small-businesses/exempt-offerings - Official small-business capital-raising overview.
SEC Rule 506(b): https://www.sec.gov/resources-small-businesses/exempt-offerings/private-placements-rule-506b - Official requirements.
SEC Rule 506(c): https://www.sec.gov/resources-small-businesses/exempt-offerings/general-solicitation-rule-506c - Official requirements and verification 
framework.
SEC Form D FAQ (updated 2026): https://www.sec.gov/about/divisions-offices/division-corporation-finance/frequently-asked-questions-answers-form-d - 
Federal and state notice treatment.
SEC Exchange Act reporting overview: https://www.sec.gov/resources-small-businesses/going-public/exchange-act-reporting-registration - 10-K, 10-Q and 
ongoing reporting.
IRS EIN portal: https://www.irs.gov/businesses/employer-identification-number - Official EIN application information.
IRS Publication 5992 - Section 83(b): https://www.irs.gov/pub/irs-pdf/p5992.pdf - IRS 83(b) educational publication.
Apple 2025 Form 10-K: https://www.sec.gov/Archives/edgar/data/320193/000032019325000079/aapl-20250927.htm - Current public filing used for case study.
Meta 2025 Form 10-K: https://www.sec.gov/Archives/edgar/data/1326801/000162828026003942/meta-20251231.htm - Current public filing used for case 
study.
Amazon 2025 Form 10-K: https://www.sec.gov/Archives/edgar/data/1018724/000101872426000004/amzn-20251231.htm - Current public filing used for case 
study.
Tesla 2025 Form 10-K: https://www.sec.gov/Archives/edgar/data/1318605/000162828026003952/tsla-20251231.htm - Confirms Texas conversion date.
OpenAI - Our Structure: https://openai.com/our-structure/ - Official current nonprofit/PBC governance and equity description.
OpenAI - Scaling AI for Everyone: https://openai.com/index/scaling-ai-for-everyone/ - 2026 official update referenced for current structure context.
U.S. Code (House Office of Law Revision Counsel): https://uscode.house.gov/ - Official federal statutory code.
Electronic Code of Federal Regulations, Title 17: https://www.ecfr.gov/current/title-17 - Current SEC regulations.
UCC Article 9 resources (Uniform Law Commission): https://www.uniformlaws.org/acts/ucc - Model text; applicable enacted state version must be 
checked.
U.S. Courts - Bankruptcy: https://www.uscourts.gov/court-programs/bankruptcy - Federal bankruptcy system overview.

Selected leading case citations
Schnell v. Chris-Craft Industries, Inc., 285 A.2d 437 (Del. 1971); Guth v. Loft, Inc., 5 A.2d 503 (Del. 1939); Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983); 
Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985); Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985); Revlon, Inc. v. MacAndrews & Forbes Holdings, 
Inc., 506 A.2d 173 (Del. 1986); Paramount Communications Inc. v. Time Inc., 571 A.2d 1140 (Del. 1989); Paramount Communications Inc. v. QVC Network Inc., 
637 A.2d 34 (Del. 1994); In re Caremark International Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996); Stone v. Ritter, 911 A.2d 362 (Del. 2006); In re 
Walt Disney Co. Derivative Litigation, 906 A.2d 27 (Del. 2006); Lyondell Chemical Co. v. Ryan, 970 A.2d 235 (Del. 2009); Kahn v. M&F Worldwide Corp., 88 A.3d 
635 (Del. 2014); Corwin v. KKR Financial Holdings LLC, 125 A.3d 304 (Del. 2015); Marchand v. Barnhill, 212 A.3d 805 (Del. 2019); United Food & Commercial 
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https://www.ecfr.gov/current/title-17
https://uscode.house.gov/
https://openai.com/index/scaling-ai-for-everyone/
https://openai.com/our-structure/
https://www.sec.gov/Archives/edgar/data/1318605/000162828026003952/tsla-20251231.htm
https://www.sec.gov/Archives/edgar/data/1018724/000101872426000004/amzn-20251231.htm
https://www.sec.gov/Archives/edgar/data/1326801/000162828026003942/meta-20251231.htm
https://www.sec.gov/Archives/edgar/data/320193/000032019325000079/aapl-20250927.htm
https://www.irs.gov/pub/irs-pdf/p5992.pdf
https://www.irs.gov/businesses/employer-identification-number
https://www.sec.gov/resources-small-businesses/going-public/exchange-act-reporting-registration
https://www.sec.gov/about/divisions-offices/division-corporation-finance/frequently-asked-questions-answers-form-d
https://www.sec.gov/resources-small-businesses/exempt-offerings/general-solicitation-rule-506c
https://www.sec.gov/resources-small-businesses/exempt-offerings/private-placements-rule-506b
https://www.sec.gov/resources-small-businesses/exempt-offerings
https://www.sec.gov/rules-regulations/statutes-regulations
https://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?tocCode=CORP&division=1.&title=1.
https://www.nysenate.gov/legislation/laws/BSC
https://courts.delaware.gov/supreme/
https://courts.delaware.gov/chancery/
https://corp.delaware.gov/paytaxes/
https://corp.delaware.gov/regguide/
https://corp.delaware.gov/newentit09/
https://delcode.delaware.gov/title8/title8.pdf
https://delcode.delaware.gov/title8/index.html
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Workers Union v. Zuckerberg, 262 A.3d 1034 (Del. 2021); Coster v. UIP Companies, Inc., 300 A.3d 656 (Del. 2023); Tooley v. Donaldson, Lufkin & Jenrette, Inc., 
845 A.2d 1031 (Del. 2004); Basic Inc. v. Levinson, 485 U.S. 224 (1988); TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976).

Final research warning - This guide is intentionally broad. Before acting, confirm the current statute and regulations, 
the corporation’s exact charter/bylaws and capitalization, the governing agreement, the transaction date, the state of 
incorporation, applicable federal and state securities exemptions, tax consequences, and the latest controlling judicial 
decisions.
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